
大 手前 大 学 論集 第14号(2013)pp.53-83

EdwinChadwickandSanitaYyRepot:Mainly
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Abstract:ThispaperdiscussesEdwinChadwick'sideasofpublichealththrough

examininghisreportof1842,ReportoftheSanitaryConditionoftheLabouringPopulation

ofGreatBritain.ItparticularlyfocusesonChadwick'sdesignaboutcentral-localrelations.

ItfirstlydemonstratesthatChadwickrestrictedtargetsofpublicinterferenceto

residentialmatterstomakeitcompatiblewithlabourmarketandself-help.Secondly,He

modelledalocalauthority,socalledtheLocalBoardofHealth,ontheremediesof

commonlawsuchasnuisanceandthecourtleet.Itwasbecausehethoughtthatitwould

bepossibletoconstitutetheauthoritycapableofworkingsalariedprofessionsand

executingsanitaryimprovementsbyrousingsenseofcommunityamonginhabitants.

Thirdly,ChadwickdesignedtheGeneralBoardofHealthasacentralauthorityandgaveit

thepowertodirectthelocalauthoritiestoexecutetheimprovementsandtoresolvethe

troublescausedthere.Fourthly,centralandlocallawyersunitedthebothboardsand

enabledthemtomakejudgementsindependentlyfromthecourtproceedings.The

sanitaryaffairsthuscametobehandledatthediscretionofthebothGeneralandLocal

Boards.Chadwickcalledita`quasijudicial'system,anditwasastructurepeculiarto

EnglandunlikethecontinentalbureaucraticcontrolthatRobertvonMohlshowedas

Polizei.
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ThispaperdiscussesEdwinChadwick'sideasofpublichealththroughexamininghis

famousreportof1842,ReportoftheSanitaryConditionoftheLabouringPopulationof ユ
GreatBritain(hereafterreferredtoasSanitaryReport).Itparticularlyfocuseson

Chadwicksdesignaboutcentra1-localrelations.

Ihavehithertostudiedtheinternationalsanitaryconferencesinthenineteenthcentury

andfoundthatitwasdifficulttoreachinternationalagreementsonpreventivemeasuresof
2

epidemicdiseases.Thecauseofitwasindiversityoftheadministrativestructuresamong

nationstatesratherthanscientificproblemssuchasmedicine,andithenceseems

indispensabletomakecomparativestudiesofsuchstructures.

Inthispaper,IwilltakeupthecaseofEnglandatthebeginningofthestudies.England

iswellknownasacountryinwhichlocalautonomyisfirmlykept,butitisalsothecountry

wherethecentralauthoritiesforpublichealth,thatis,theGeneralBoardofHealth(1848)

andtheLocalGovernmentBoard(1871)werefoundedearlierthananywhereelse.Some

countriesmodelledtheircentralauthoritiesonthem.ItwasEdwinChadwickwho

elaboratedtheGeneralBoardofHealthwhichwasthefirstcentralauthorityforsanitation

intheworld,andIwilltakehimupasapioneeranddiscusshisideasoncentral-local

relations.

Chadwickiswellknownasapersonwhotooktheleadinamendingpoorlawin1834

andenactingPublicHealthActin1848.Healsotookpartinimprovingconstabularyforce

inthosedays,anditispossibletosaythathewasoneofadvocatesofEnglish

administrativereformduringthe1830sandtheearly1850s.Wehavemanystudiesonhimヨ
suchasbiographicalworksbyFiner,Lewisandothers.1,nevertheless,willreviewthe

personforthereasonsasfollows.

Firstly,scholarsarelikelytoregardChadwick'sdesignonpublichealthashavingbeen

deadlockedbecausetheGeneralBoardofHealthelaboratedbyhimwasabolishedin1858

1

2

3

EdwinChadwick,ReportontheSanitaryConditionoftheLabouringPopulationofGreatBritain,1842,

(M.W.Flinn(ed.),Edinburgh:EdinburghUniversityPress,1965).Inthispaper,IquoteSanitary

ReportfromtheversioneditedbyFlinnandpagenumbersofquotedpassagesshowthoseofthis

editionasarule.Flinn'sedition,however,doesnotincludeappendixesandIwillquotethemfrom

anothereditionifnecessaryandpointitouteachtime.

KojiOzaki,`lnternationalSanitaryCongressandModernJapan,'NihonshiKenkyu[Journalof

/apanese、History],439(Kyoto:JapaneseSocietyforHistoricalStudies,1999),120-144.

S.E.Finer,TheLifeandTimesofSiyEdwinChadwick(London:Methuen,1952),RA.Lewis,Edwin

ChadwickandthePublicHealthMovement,1832-1854(London:Longmans,Green&Co.,1952),

andFlinn,`lntroduction'(Flinn,op.cit.).Hodgkinson'sstudyisknownasoneofrepresentativeworks

whichregardedChadwickreformastheoriginofBritishwelfarestateinwhichtheNationalHealth

Servicewasestablished.SeeRuth.G.Hodgkinson,TheOriginsoftheNationalHealthService:the

MedicalServicesoftheNewPoorLaw,1834‐1871(California:UniversityofCaliforniaPress,1967).
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andhehimselffellfrompowerinthecentralgovernmentsimultaneouslyalthoughhehad
4

playedanactivepartuntiltheearly1850s.We,however,shouldnotmissthathisdesign

noticingthecentralinstitutionwasacceptedbyothercountries.Germany,forexample,

modelledtheImperialBoardofHealth[KaiserlichesGesundheitsamt]ontheEnglish

systemin1876.KarlFinkelnburg,whowasoneofadvocatesofconstructingtheboardin

Germany,describedtheGeneralBoardofHealthastheoriginofcentralinstitutionswith
5

muchspaceinhisbook.Chadwick'sideasreachedJapanthroughthemediumof
6

Germany.

Itseemsplausiblethathisdesignaboutthecentral-localrelationslivedoneveninthe

Englishadministrativestructurethereafter.Speakingconclusionsinadvance,itis

noteworthythathisdesignandthestructureaffectedbyitreflectedsomethinglikea

peculiarityinthesocio-politicalcultureofEngland.Thepeculiaritywasthatother

countriescouldbynomeansintroduceintothemselveseveniftheycouldbuildsimilar

centralinstitutionsinappearance.We,therefore,mightwellgetcluesforthecomparative

studiesontheadministrativestructuresifweshouldbeabletoclarifywhatsortofthing

thepeculiaritymeant.ItisthefirstreasonfortakingupEdwinChadwick.

Secondly,Ihavetodiscusstheissuesinthehistoriographyaswell.Recentstudies,in

whichChristopherHamlinandAnthonyBrundagearerepresentativefigures,havea

tendencytocriticiseFinerandLewisforhavingmadethestudiesintoseekingtheorigin　
ofBritishwelfarestateinChadwick'ssanitaryreform.HamlinexposedChadwick's

arbitrarinessinthesanitaryreforminparticular;thatis,Chadwickexcludedphysicians

suchasThomasSouthwoodSmithfromthepivotofthereformbecauseitseemedtohim
8

thattheir`moraleconomy'wasanobstructiontotheindustrialismhepursued.Therecent

studiesonpoorlaw,inwhichBernardHarrisisoneofrepresentativefigures,discussthat

theprivatesectorsincludingphilanthropyhadplayedacriticalroleinpoorreliefevenafter

4

5

6

7

8

Finer,op.cit.,453‐474.

K.M.Finkelnburg,DieoffentlicheGesundheitspflegeEnglands[thePublicHealthofEngland](Bonn,

1874),6-17.

SeeKojiOzaki,`GotoShinpei'sIdeasonSanitationandaState,'Histoyia,153(Osaka:Osaka

HistoricalAssociation,1996),199‐218.

ChristopherHamlin,PublichealthandSocialJusticeintheAgeofChadwick:Britain,1800‐1854

(Cambridge:CambridgeUniversityPress,1998),andAnthonyBrundage,England's`Prussian

ルlinister.・"EdwinChadwickandthe、PoliticsofGovern〃tentGros〃th,1832-1854,(PennsylvaniaState

UniversityPress,1988).

Hamlin,op.cit.
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9

theenactmentofPoorLawAmendmentActof1834.Publicinterventionthroughthelaw

andtheadministration,contrarytoit,isregardedasrelative.Theseworksnowrequireus

toreconsiderthehistoriographyinwhichChadwick'sachievementshavebeenesteemed.

Yetitseemstomethatalotofissuesstillremainnotbeingdiscussedinspiteofthe

researchtrend.Firstly,itistruethatthestudiesinvestigatingtheroleofprivatesector
10

showanalternativesuchas`interactionswithboththestateandvoluntaryagencies'tous

whoarelikelytotakeforgrantedthatthepublicsectorshouldpromotesocialwelfare.

We,however,wouldhavetolookbackandreconsidertheideasofadvocateswhohad

promotedthegovernment-ledreformallthemoreifweshouldevaluatetheprivatesector

inthisway.Wemustclarifyunderwhatkindoftenserelationshipwiththephilanthropies

theideasofpublicinterventionwouldhaveemerged.Thispaperwilldiscussitthrough

examiningtherelationshipwithcustomofthecommunitiesinparticular.

Secondly,thepreviousworksdealingwithChadwick'sSanitaryReportseemtolease

someissuesbehind.HamlinaswellasFinerinvestigatedindetailthepointsthat
11

Chadwickconsideredcivilengineersimportant,buttheydidnotsomuchnoticewhatkind

ofadministrativestructureChadwickhadplannedinordertoachievehissanitaryreform

nevertheless.ChadwickmentionedlegaciesintheEnglishconstitutionalhistorysuchas
12

nuisanceandthecourtleetincommonlawbytakingmuchspaceofSanitaryReport,but

Hamlinsimplyconcludedthatthelegacieswerenomorethan`archaicinstitutions,'andby ユヨ
nomeansexaminedthereasonswhyChadwicktookupsuchthings.

PublicHealthcannotbeperformedwithoutinterferinginindividualbodies,orcannot

helpinterferinginprivatepropertiesiftheimprovementsofwater-supply,sewers,streets

andbuildingsshouldbenecessary;therefore,itinevitablyneedssomeadministrative

structurestocarryout,authoriseandjustifytheactions.Chadwickstartedhiscareerasa

lawyerandwasapersontakingpartintheprojecttocompileTheConstitutionalCodeas

oneofassistantsofJeremyBentham.HewrotetothePrimeMinister,JohnRussell,

duringthedeliberationofPublicHealthBillatParliamentin1848,andsaidonthecentral

authoritythat,`ButIproposedthatthe[central]committeeshouldbeaquasijudicial

9

10

11

12

13

BernardHarris,TheOriginsoftheBritishWelfareState:Society,State,andSocialWelfareinEngland

andWales,1800‐1945(Basingstoke:PalgraveMacmillan,2004),40‐58;59‐75.

Ibid.,7.

Finer,op.cit.,Hamlin,op.cit.

SanitaryReport,348‐354.

Hamlin,op.cit.,179‐181,andFiner,op.cit.,215.
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ユ　

committee,fortheirfunctionswouldinfactbejudicial.'Thewords,`quasijudicial,'

seemedtoplayanimportantroleinChadwick'sdesign,andweshallseelaterwhatthey

meant.Howeverthatmaybe,Chadwickwasapersonwhohadagreatinterestin

regulatingtheadministrativestructure,anditisimpossibleforhimtobeindifferenttothe

justificationandauthorisationofuseofpower.Manystudies,nevertheless,havenot

noticeditsofar,andithencehasbeenleftasablankinthehistoriography.Thispaper

darestorethinkChadwick'sSanitaryReportinspiteofalotofpreviousworks,anditis

becauseIamaimingtofilltheblank.Ianticipatethat,ifweshouldlearntherelationship

betweenthejustificationofuseofpowerandthetraditionoftheEnglishconstitutional

history,wewouldbeabletoclarifythepeculiarityofEnglishadministrativestructure,

peculiaritywhichothercountrieswouldnotbeabletointroduceeveniftheyshouldtry.

ThispaperwilldemonstrateChadwick'sdesignabouttheadministrativestructure

throughexaminingSanitaryReportandPublicHealthActof1848.Iwouldbeverygladif

weshouldfindsomecluestolearnthedifferenceinthestructuresbetweennationstates

fromthepresentdiscussion.

OutlineofSanitaryReport

PoorpeopleincreasedinEnglandinthenineteenthcenturybecausemanysoldiers

returnedfromthefrontoftheNapoleonicWarsandalotofpeasantslosttheirlandsfor

parliamentaryenclosure.Rapiddevelopmentsoflandsforhousinginbothurbanand

ruralareasfolloweditandquiteafewinferiorcottageswerebuiltforsuchpeople.The

increaseoffaultybuildingscausedthedeteriorationofsanitaryconditionssuchas

stagnationofsewage.Choleraoutbreakof1831‐32madepeoplenoticesuchproblemsin

particular.JohnRussellwhowastheHomeSecretaryoftheSecondMelbourneMinistry

inquiredthecausalrelationsbetweenthepaupersandthesanitaryconditionstothePoor

LawCommissionin1838,andEdwinChadwickandthreephysicianssuchasThomas

SouthwoodSmithstartedthefirstpreparatoryresearch.Thenation-wideresearchwas

delayedandSanitaryReportwassubmittedtotheparliamentin1842atlastalthoughthe

　ら
CabinethadbeenchangedtotheSecondPeelMinistry.

SanitaryReportiscomposedofthemainpartwrittenbyChadwickandthesupplement

14ChadwicktoRussell,14May1848,ChadwickPapers(UniversityCollegeLondon),#1733.SeeFiner,

op.cit.,304.

15Flinn,`Introduction,'Flinn,op.cit.,andBrundage,op.cit.,79‐83.
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Table1.TheroughcontentsofSanitaryReport

GeneralPrevalenceofEpidemic,Endemic,andContagiousDiseases.

.
ll

iii.

配

V

刷

GeneralConditionoftheResidencesoftheLabouringClasses,whereDiseaseisFoundtobethe

MostPrevalent

PublicArrangements,ExternaltotheResidences,bywhichtheSanitaryConditionoftheLabouring

PopulationisAffectedDrainage

CircumstancesChieflyintheInternalEconomyandBadVentilationofPlacesofWork;Workmen's

Lodging-Houses,Dwellings,andtheDomesticHabitsAffectingtheHealthoftheLabouring

Classes

ComparativeChancesofLifeinDifferentClassesoftheCommunity

PecuniaryBurdensCreatedbytheNeglectofSanitaryMeasures

EvidenceoftheEffectsofPreventiveMeasuresinRaisingtheStandardtheHealthandthe

ChancesofLife

VII.RecognisedPrinciplesofLegislationandStateoftheExistingLawfortheProtectionofthePublic

Health

VIII.CommonLodging-Houses

IX.RecapitulationofConclusions

SanitaryReport(M.W.Flinn(ed.),Edinburgh:EdinburghUniversityPress,1965).

constitutedofreferencesandevidencescollectedduringtheresearch.Tablelshowsthe

roughcontentsofthemainpart.

WhatwenoticewhenweglanceoverSanitaryReportisthatChadwicksaidasfollows,

`Thedefects
whicharethemostimportant,andwhichcomemostimmediatelywithin

practicallegislativeandadministrativecontrol,arethosechieflyexternaltothedwellings
16

0fthepopulation,andprincipallyarisefromtheneglectofdrainage.'Heemphasisedthe

word,`external',anditmeantexternalstructureofhousesorexternalconditionsaround

them.Chadwickshowedinthisreporttheplantoconstructwatersupplyandtodrain ユ　
sewagewithhigh-pressureflushwhichthesteampumpsofthewatersupplyproduced,

andhewasselectedasoneofthemembersoftheHealthofTownsCommissionin1843

becauseitwashighlyevaluated.Payingattentionto`external'conditionsaroundhouses

asaboveseemsoneofthecharacteristicsofSanitaryReport.Whatkindofthingswouldit

meanthen?

ItdoesnotseemprofitablethatwetrytograspthegistofChadwick'sdiscussionfroma

simplemedicalperspectivesuchashisconcernformiasmaevolvedfrompollutedsoil.

Chadwickhadevershowedthesameremarkeveninanothercontextfrompublichealth.

Iwillgiveanexample.PoorLawReportwasmadeatthetimeofamendingpoorlawin

16SanitaryReport,99.

171bid.,120.
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ユ　

1834anditisknownthatChadwickwrotemanypartsofit.Adescriptionofthecaseof

CookhaminBerkshireareparticularlyinterestingbecauseChadwickhimselftookcharge

oftheresearchthereanditisknownasaplacewheretheideasof`lesseligible'had

alreadybeenappliedtotheworkhousebeforetheenactmentofPoorLawAmendmentAct

of1834.PoorLawReportexplainedthatChadwickvisitedalargeproportionofthe

cottagesinthevillageofCookhamandsomeinCookhamDean,andsaid,`Theirinternal
19

cleanlinessandcomfortcertainlycorrespondedwiththeconditionoftheexteriors.'We

canseethesimilarwords,`theconditionoftheexteriors,'usedinthisdescription.The

reportmentionstherelationshipoflabourers'liveswiththeconditionsofhouses

hereafter,andwehencelearnthattheexternalconditionswereoneofcommonissues

betweensanitationandpoorlaw.

Publicinterferencewithresidencesoflabourers

WhyeverdidChadwickemphasisetheexternalconditionsthen?Wewill,atthe

beginning,viewoneofChadwick'scommentsonaresearchofthemortalityin

Manchesterof1840inSanitaryReport.Theresearchinvestigatedthemortalityofthe

stagesintowhichthepopulationbetweenzeroandtwentyyearsoldweredividedevery

fiveyearsofageandshowedhowhightheinfantmortalityoffiveyearsoldoryounger　む
was.Chadwicktookupthefiguresandsaid,`ltispropertoobserve...thatopinionis

erroneouswhichascribesgreatersicknessandmortalitytothechildrenemployedin

factoriesthanamongstthechildrenwhoremaininsuchhomesasthesetownsaffordto

thelabouringclasses.'`Itis,'Chadwickpointedout,`anappallingfactthat,ofallwhoare

bornofthelabouringclassesinManchester,morethan57percent.diebeforetheyattain

fiveyearsofage;thatis,beforetheycanbeengagedinfactorylabour,orinanyother
21

1abourwhatsoever.'Chadwickemphasisedtheexternalconditionsofhousesanditwas

becausehewasascribingthecauseoftheinfantmortalitytoresidences,whereashehad

nointenttopursuetheproblemsofjuvenilelabour.Wecanseehereasortofarbitrariness

inChadwick'sdiscussion.

18

Q
り

0

1⊥

9
自

21

ThePoorLawReportof1834(hereafter,PoorLawReport)(S.G.andE.0.A.Checkland(eds.),
Harmondsworth:PenguinBooks,1974).
PoorLawReport,355.
Itshowed2649infantsdiedattheageoffiveoryoungerindeedwhile4629diedbetweenzeroand
twentyyearsold(SanitaryReport,224).
SanitaryReport,223.
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WecanfindthesamearbitrarinessinsomedescriptionsofPoorLawReport.PoorLaw

Reportcriticisedtheparishallowancetolabourersforaidoftheirwageswhichhadbeen
22

adoptedinalotofplacessincetheSpeenhamlandsystemof1795inBerkshire.Itblamed

thelabourratesystemforthethoughtlessnessthatitassumedthatthepublicsectorssuch 　ヨ
asparisheswerecapableofcreatingjobswithouttakingthedemandintoconsideration.

PoorLawReportdidnotlikethepublicinterferencewithlabourmarket.Theallotmentof
24

1andwasalsoopposedinthisreportforresultinginrebindinglabourerswithlands.The

wordsinthereport,`theconditionoftheexteriors,'seemedtoberepresentedinaclose

relationshipwithavoidingtheinterferencewith`freelabourmarket'asKarlMarks　ら
mentioned,andthebothreportscorrespondedwitheachotherinthispoint.

WehavetonoticethatChadwickgavenotonlyavoidanceofpublicinterferencebutalso

furtherlimitedmeaningstothewords,`externalconditions'.Itwastheconceptofself-

helpoflabourers'familiesbasedonadultmalelabour.Forexample,Chadwickmentioned

theincreaseofwidowsandorphansinSanitaryReportandsaidthattheaverageperiodof

workingabilityisextendedtothenaturalperiodofsuperannuation,namelyanaverageof

fu1160years,ifacombinationofinternalandexternalsanitarymeasuresmaybeexpected

togive.`Theaccountforoneplace,'Chadwicksaid,`wouldbeonesuperannuated

workmanandonewidow,andafamilyoffourorfivewell-grownchildren,who,having

receivedparentalcareduringthatperiod,willprobablyallhaveobtained,beforeits
26

termination,themeansofindependentself-support.'Hemeantthatalabourerwouldbe

capableofsupportinghisson'swidowandgrandsonseventhoughhissonshouldmeetan

untimelydeath,iftheaverageperiodofworkingabilityshouldbeextendedto60yearsby

goodsanitaryconditions.Hesaid,contrarytoit,thatthelabourerwouldnotbecapableof

supportinghisfamilytothedegreethathisgrandsonswouldreachfullmaturityora

conditionforself-supportiftheaverageperiodofworkingabilityshouldbeextendedto
27

0nly150r20years.Hegaveprioritytotheself-helpoffamiliesbyadultmalelabour,and

sanitarymeasureswereconsiderednecessaryasfarastheywouldbecompatiblewiththe

self-help.Theword,`external,'representedtherestpartsoflabourers'livesexceptboth

22

23

24

25

26

27

PoorLawReport,90.

Ibid,113;294‐333.

1わゴ4.,278-294.

KarlMarks,DasKapital,bind1(Werke(ed.),KarlMayx,FriedrichEngels,bind23,Berlin:Dietz,

1962),742.

SanitaryReport.270.Inthispassage,thewords,`internalsanitarymeasures',meantthingsrelatedto

buildingssuchasventilatingrooms,andtheydidnotmeanmedicineorsocialpolicies.

乃id.
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freelabourmarketandtheself-help,namely,residentialmatters.

Smallproprietorsoflandsandspeculatingbuilders

Wesawthatthearrangementsoftheexternalconditionsmeantthepublicinterference

withresidenceswhilstkeepingself-help.Whateverwouldconcretelybeaimedforbythe

arrangements?ItisnoteworthythatSanitaryReportstatedthat,`thelandhasbeen

disposedofinsomanysmalllots,topettyproprietors,whohavesubsequentlybuiltat

pleasure,bothastooutwardformandinwardideas,thatthestreetspresentallsortsof
28

incongruitiesinthearchitecture.'Thisquotationfromthefirstchapterfollowsthe

discussiononthecausalrelationshipbetweentheexternalconditionsandfebrilediseases.

Chadwickpointedoutherethatitwasoneofthecausesofincongruitiesinthe

architecturethatlandsweredisposedofinmanysmalllotstopettyproprietors.

Chadwickisknownasoneoftheadvocatesofparliamentaryenclosureandhigh

farming.HetookupthecaseofthedevelopmentoflandsbytheEarlofStradbrokein

HenhamofNorfolkinSanitaryReportandhighlyesteemeditasadesirableplanof

erectingcottagesforagriculturalworkers;andthistellsuswellthathewassuchan
29

advocate.He,ontheotherhand,criticisedsmallproprietors.Whatwemustnoticeis

Chadwick'swordsasfollows,`Intheruraldistricts,theworstofthenewcottagesarethose

erectedonthebordersofcommonsbythelabourersthemselves.'`lnthemanufacturing

districts,'hesaid,`thetenementserectedbybuildingclubsandbyspeculatingbuildersof

theclassofworkmen,arefrequentlythesubjectofcomplaint,asbeingtheleast
30

substantialandthemostdestituteofproperaccommodation.'Chadwicksuspectedthe

existenceofcommonsandthebuildingspeculationtocausetheincreaseofdefective

houses.

WecanfindthesameunderstandinginPoorLawReport.Thereportcitedthepreamble

ofSettlementActof1662andsaid,`poorpeoplearenotrestrainedfromgoingfromone

parishtoanother,and,therefore,doendeavourtosettlethemselvesinthoseparishes

wherethereisthebeststock,thelargestcommonsorwastestobuildcottages,andthe

mostwoodsforthemtoburnanddestroy;andwhentheyhaveconsumedit,thento

281bid.,113.

291bid.,326.

301bid.,297.
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ヨユ
anotherparish,andatlastbecomeroguesandvagabonds...'Itusedthelineofargument

bywhichreaderscouldnothelprememberingthattheexistenceofcommonsorwastesin

parisheswasthesourceofdefectivecottagesanditresultedinproducingroguesand

vagabonds.Anotherdescriptiononthesettlementsaidthataparishinwhichtheproperty

wasmuchdividedhadnodefencetopreventunsettledlabourersfromsleepingwithinit.

`S
mallmasterbricklayersandcarpenters,andretiredtradesmenwithtrifling

accumulations,'itcontinued,'findcottagesandhousesinhabitedbythepooramostヨ　
lucrativeinvestment.'Commonsinparishes,smallproprietorsoflands,andspeculating

buildersweresuspectedtobethesourcesofdeteriorationoftheexternalconditionsinthe

bothreports.

JanetNeesonexploredcommonersandcommonrightbetweentheeighteenthandthe

earlynineteenthcentury,andprovedthatcommonerswhohadlivedassmallpeasants

usingcommonrightbeforeparliamentaryenclosurestillremainedinthenineteenth
33

century.TherecentworkonparishesbySteveHindlevividlyexpressedthelivingof

commonersbetweenthesixteenthandtheeighteenthcenturywiththeconceptof`the

economyofmakeshifts.'Hesaidthattheycouldlivenotwiththepublicrelief,butwith

somecashincomesfromsuchasgleaningincommonsbesidessupportfromrelativesandヨ　
mutualaidfromneighbours.Neesonalsomentionedthatcommoners'livingwasaltered

intosomethingsuitableforcapitalismaccordingasadvanceintheenclosureandthey

cametohavetoprofitfromthetenementswhichtheyborrowedtobalancewiththerent. ヨう
Commoners,shesaid,wereforcedintoproductionformarketmorethanbefore.

Chadwickparticularlypointedoutthatsmallproprietorsandspeculatingbuildersbuilt
36

cottagesinthesuburbsoftownsinanticipationoftheinflowofthepoor,andwecan

realisethemeaningofhiswordswellbylearningthealterationofbasisofcommoners'

livingfromtheeconomyofmakeshiftstomarketeconomy.BothSanitaryReportandPoor

LawReportaimedtoresolvetheproblemscausedfromthealteration.

Inthecaseofbuildingspeculation,builderserectedsmalltenementsforthepoorandit

wasbecausetheycouldprofitfromtheminsomeways.Cottagesforthepaupers,asPooy

31

32

33

34

rD

ρ0

り0

0δ

PoorLawReport,242.

Ibid.,249.

J.M.Neeson,Commoners:CommonRight,EnclosureandSocialChangeinEngland,1700-1820

(Cambridge:CambridgeUniversityPress,1993).

S.Hindle,Onthe、Parish?Theルlicro-Politicsげ 、PoorReliげ 勿RuralEnglandc.1550-1750(Oxford:

OxfordUniversityPress,2004).

Neeson,op.cit.,254‐255.

SanitaryReport,340.
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LawReportpointedout,werenotonlyexemptedfromtheratesbutalsoassistedrentby

parishes,andbuildersinterestedinthemeasuresintentionallyproduced`adescriptionof ヨア
housesoftheworstandmostunhealthykind'inordertomakethemexemptedandaided.

PoorLawReportmoreoverstated,`Paupershavethusbecomeaverydesirableclassof

tenants,muchpreferable,aswasadmittedbyseveralcottageproprietors,totheヨ　
independentlabourers.'Bothproprietorsandbuilderspreferredtoleasethepooraided

ratherthanmakethemindependent.Themorethelivingofthepoorhencedeteriorated,

themoretheparishfinancebecamestrained;namely,itresultedincausinganegative

spiral.

Itwasnotsoeasytosolvethisspiralbecauseofsomeproblemsasfollows,andtackling

themseemstohaveledChadwicktoanideaabouttheadministrativestructure.

Thefirstproblemwasthefrequentalterationofownersofdwellinghousescausedby

buildingspeculation.Buildingspeculationisgenerallyknowntohavebeenmadeas

follows;namely,buildersmadecontractswithproprietorsandtooklandsonleaseof

betweensixtyandninetynineyears.Thecontractsgenerallyhadspecialagreementsthat

therentsweresetquitelowforthefirstoneortwoyears,andthebuildersprofitedfrom

thembysellingoffthehousesonlyframeworksandroofsofwhichwereconstructed
39

duringtheperiod.Itwasthereasonwhythefrequentalterationofownerswasbrought

about.SanitaryReportmentioneditandsaid,`Personswellacquaintedwiththeinferior

descriptionsoftenementsinManchesterstatethatalargeproportionofthemchange ゆ
ownersintenyears,andthatfewremaininthesamehandsmorethantwentyyears.'It

wasquitedifficultinsuchastateofaffairstoimproveresidentialconditions,becausethere

wasnochanceforthespeculatingbuildersanticipatingprofitsinshorttermstoagreewith

suchimprovementsaswatersupplyandseweragewhichitwouldtakelongtimeto

construct.

ChadwickmentionedaplantoresolvethissituationinSanitaryReport.Thatistosay,

heproposedthatparishesshouldexecutethestructuralimprovementsoftenements

occupiedbythepoorerclasses`byloanspayinginterestonthesecurityoftherates,and

spreadthechargeover30yearsduringwhichtheoriginaloutlayshouldberepaid.'`This

would,'Chadwicksaid,`allowoftheannualinstalmentbeingchargedinfairproportionsto

37PoorLawReport,83‐84.

38乃id.

39JohnSummerson,GeorgianLondon(HowardColvin(ed.),NewHavenandLondon:YaleUniversity

Press,2003),28;63.

40Sα%髭 α冗ソRed)ort,287.
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41

thetenant,andtotheholdersofshortinterests.'Raisingthefundsforthestructural

improvementsbylongtermloansover30yearsandsecuringtheloansbyratesseemedto

Chadwicktoenableparishestolevytheyearlyinstalmentsnotonlyfromthetenantsbut

alsotheholdersofshortinterests.They,moreover,seemedtopavethewaytolevythem

notonlyfromthepresentbutalsothefuturedwellerswhowouldbenefitfromthe

completedarrangements.Complaintsofthebuilderswouldbesoftenedinthiswayandit

wassupposedtoresultinmakingiteasytoexecutetheimprovementsofexternal

conditions.

Thesecondproblemwasonlocalautonomy.Thebothreportspointedout

maladministrationinlocalauthoritiescomposedofhonoraryofficerssuchasjusticesof

thepeace,vestries,andoverseers.PoorLawReportstatedonoverseersthat,`Inrural
42

districtstheoverseersarefarmers;intownsgenerallyshopkeepers,'andalsosaidon

vestriesthat,`thebadconstitutionofparishvestries,particularlywheninthehandsof

smallfarmers,wherethereisnoresidentproprietor,andwheretheclergymantakesno 　ヨ
part,seemstobethecauseofthebadconditionoftheworstparishes.'Theybelongedto

notsofarclassesfromthesaidspeculatingbuildersconstitutedofsmallmaster

bricklayers,carpenters,andretiredtradesmen,anditseemedtobe`thecauseofthebad

conditionoftheworstparishes.'

Chadwickascribedthemaladministrationtothelegislativeaswellastheadministrative

structure,ashewroteinSanitaryReportthat,`Alltheselocaldefectsagainarereferred
44

backtothedefectiveconstructionoftheActsofParliament.'`Thelegislatureinmaking

demandsforsuchhonoraryservices,'Chadwicksaidontheonehand,`hasusually

proceededonthetheorywhichviewsallthosewhomaybecalledupontorenderthem,as

personsqualifiedtounderstandthewholesubjectintuitively,andhavingnootherinterest

orviewsthantoperformtheserviceszealouslyforthecommonweal;whereas,inthe

localitytheyareviewedinatotallydifferentlight,notaspublicofficers,butintheirprivate 　ら
capacities,asownersortradesmen,competitorsforadvantagesofvariouskinds.'The

ActsofParliament,ontheotherhand,wereenactedwithoutconsideringsuchstateof

affairsandtheydirected`theexecutionofonlypartofthenecessarymeans,leapingother

411bid.,288.

42PoorLawReport,182.

431bid.,192.

44SanitaryReport,110.

451bid.,379.
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46

essentialpartstothediscretionofindividuals'.Bothfaultswereresonantwitheachother

andledlocalauthoritiestomalfunction.

Enactmentoflocalactsorprivateactswasrequiredforcarryingoutnewlocalprojects
47

suchassanitaryimprovementsandworkhouseconstructioninEngland.David

Lemmingsclarifiedthatitwasaphenomenondevelopingrapidlysincetheeighteenth
48

century.Localaffairs,Lemmingssaid,wereoriginallymanagedonthejudicial

responsibilitiesthroughthequartersessionsandpeopleparticipatedinthemasjuries.
49

Commonlawsupportedthemlegally.However,intheeighteenthcentury,theAmerican

revolutionarychallengeandthedoctrinesofFrenchRevolutionrequiredarestatementof らむ
constitutionalorthodoxyintheformof`ahighdoctrineofsovereignauthority.'

Magisterialcompetenceextendedoffensivelyandsummaryjusticeunderminedthe らユ
constitutionalprotectionsprovidedbytrialbyjuryinthelocality.Consolidatedeliteof

genteelpropertyowners,ontheotherhand,enjoyedthebenefitsoftrafficdevelopments

andrepeatedpetitioninginLondon.Statutesenactedbythesepetitionsendorsedtheら　
magisterialcompetence.Parliamentarystatutebecametheprincipalinstrumentof

governmentratherthanthecultureofcommonlawandthebusinessofgovernment らヨ
becamemorelinearandone-dimensionalinthisway.TheSpeenhamlandsystemsince

1795,Lemmingssaid,wasnootherthanagoodexampleofexerciseofsuchmagisterial

う　

competence.

Chadwicksupportedlandownershipdevelopedthroughparliamentaryenclosureand

mighthavesharedinterestswiththeeliteofgenteelpropertyowners,buthedidnot

necessarilyagreewithextensionoftheparliamentarycompetence.

Ittooklongtimetoenactparliamentarystatutegenerallyspeaking,andconfrontations

betweenpoliticalpartiessurelyaffectedtheprocedures.Weshallseethispointlater.

Localaffairs,asLemmingssaid,mighthavecometobemanagedbymagisterial

competence;evenso,justicesofthepeacewereabletofulfiltheirresponsibilitiesonly

withhelpoftheinferiorhonoraryofficerssuchasvestriesandoverseers.Theinferior

46
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Ibid.,110.

Hamlin,op.cit.,p.257.

DavidLemmings,LawandGovernmentinEnglandduringtheLongEighteenthCentury:FromConsent

toCommand(Basingstoke:PalgraveMacmillan,2011).

Ibid.,19‐20.

Ibid.,139.

Ibid.,32.

Ibid.,155‐159;162‐164.

Ibid.,11.

Ibid.,50.
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honoraryofficers,nevertheless,weregenerallycomposedofthepeoplebelongingtonot

sohighclassesasalreadymentioned,andithenceresultedintoleratingdefective

premisesbuiltbysmallproprietorsandspeculatingbuilders.Chadwickwasnotableto

overlooksuchproblems.Itseemedtohimthattheadministrativestructurewasrequired

tochangeentirelyfromthebase,namely,fromparishesorunions.

WewillseeinthenextsectionwhatkindofplanChadwickhadinordertochangeit.

Nuisanceandpaidofficers

WewouldnoticethatChadwickmentionedtheideasofaGermanjurist,RobertvonMohl,
55

ifweviewthedesignoftheadministrativestructureinSanitaryReport.Mohlsaidthat

medicalpolicewasessentiallyGermanbothintheoryandinpracticeandEnglandbesides

theUSdidnothingatall,whereasChadwickrefutedtheopinionandsaid,`Theprofessor's

reproachis,however,scarcelyapplicabletothesubstantiveEnglishlaw,ortotheearly

constitutionalarrangementsinwhicharefoundextensiveandusefulprovisions,and
56

completeprinciplesfortheprotectionofthepublichealth.'Chadwickfoundsomething

likeanequivalentofGermanPolizeiintheexistinglawsystemofEngland.

RobertvonMohlwascontemporarywithChadwick.HeisknowntopublishDiePolizei一

肱sθ%s伽 伽achdenGrundsatzendesRechtsstaates[ScienceofPoliceBasedonPrin吻1θs

ofConstitutionalStates](3volumes,firstedition,1832‐1834)andtosuggestthewayof

publicinterferencewithindividualsinmodernconstitutionalstateswithaterm,Polizei,

whichmeantnotonlypublicsecuritybutalsothewholeofnationaladministration.

57

SyuichiroKimuramentionedthatMohlwasaffectedbyworksofJeremyBentham.

Mohlrespectedpersonalfreedomandregardedgovernmentsasnomorethandevicesto

protectit;therefore,hetookadifferentstandpointfromsuchpersonsasHegelwho ら　
provedinfallibilityofthestatebyexposingthedefectivenessofcivilsociety.Mohlproved

thelegitimacyofthestateinterventionintopersonalfreedomwhilstavoidingtodamage

thelatterasfaraspossible;namely,hedividedtherolesofthestateintojudicatureand

Polizei[nationaladministration].Thelatter,moreover,wasdividedinto`judicialPolizei'

and`supplementalPolizei'.`JudicialPolizei'meantpoliceinthenarrowwordandincluded

55SanitaryReport,348.

561bid.

57SyuichiroKimura,DoitsuFukushiKokkaShisoshi[HistoryofThoughtonGermanWelfareState],

(Tokyo:Miraisha,2000),362‐367.ThisbookiswritteninJapanese.

581bid.,351.
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publicsecurity,whereas`supplementalPolizei'signifiedawiderangeofinternalaffairsう　
suchaspublichealthandpoorlaw.Mohlgrasped`supplementalPolizei'aspublicaffairs

handlingminoroffensesexcepttrespasses,andthoughtitpossiblefortheauthoritiesto
60

enforceadministrativeorderswithoutcourtproceedingsbyapplyingtheconcept.He

discussedthatsuchauthoritiesrelativelyindependentfromjudicaturewerecapableof

removingobstructionswhicheachpersoncouldnotdobyhimself,andasaresult,the

interventionbythemcamenottoinfringeuponpersonalfreedombuttoenlargeitonthe

contrary.

CandwickhadacquaintancewithMohl.Mohlissaidtohavebeenaffectedby

Bentham'sTheConstitutionalCodewhichChadwicktookpartincompilingasoneofhis 　ユ
assistants,whilstChadwicktookupMohlinSanitaryReport.In1847,Mohlvisited

LondonandobservedworkhousesbasedonPoorLawAmendmentActwhichChadwick
62

madeeffortstoenact.Inthisgoodrelationship,Chadwick'sdescriptionsonthe

administrativestructureseemtohavebeenaffectedbyMohlandinquiredbywhatmeans

theauthoritiescouldwinautonomy.WhathefoundasanequivalentwithMohl'sPolizei

fromwithintheexistinglawsystemofEnglandwas,curiouslyenough,remediesbasedon　ヨ
commonlawbesidesstatutessinceHenryVIII.`Thecommonlaw,'Chadwicksaid,

`pro
videdgeneralremediesfortheredressofinjuries,underthecomprehensivetitle

nuisance(nocumentum),meaninganythingbywhichthehealthorthepersonalsafety,or
64

theconveniencesofthesubjectmightbeendangeredoraffectedinjuriously.'Henoticed

atermincommonlaw,namelynuisance.Nuisancesignifiesasalegaltermasortofminor

offenceswhichworkshurt,inconvenienceordamagesuchascorruptingtheairwith

noisomesmellsorerectingasmelting-housenearthelandofanother.Trespass,which

alsosignifiessomeminoroffences,isrelatedtoaperson'sbodyorhispropertysuchas

beatinganotherorenteringonanother'slandanditneedsanoriginalwrittostartcourt

59

60

61
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Ibid.,320‐321.

Ibid.,342‐343.

ReporttoHerMajesty'sPrincipalSecretaryofStatefortheHomeDepartment,fromthePoorLaw

Commissioners,onanlnquiryintotheSanitaryConditionoftheLabouringPopulationofGreatBritain;

withAppendices(London:W.ClowesandSons,1842),431‐432.Thiseditionwillbereferredtoas

Appendiceshereafter.

ErichAngermann,Robertvonル10励1799-1875,Leben襯4Werk,einesaltliberalenStaatsgelehrten

[RobertvonMohl;1799‐1875,LifeandWork,anOldLiberalScholarResearchingNations](Berlin:

HermannLuchterhandVerlag,1962),57.

Sα η髭α冗ソ1ヒβ≠)07',348-354.

乃2d.,348-349.
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　ら
proceedings,whereasnuisancedoesnotso.Chadwickfoundpotentialformakingthe

authoritiesindependentfromjudicatureinthislegalterm.Firstly,nuisancesignifiednot
66

0nlyprivatebutalsocommonorpublicinjuries.Secondly,itprovidedalegalgroundto

preventdefectiveconstructionbysmallproprietorsorspeculatingbuilders.Chadwick

citedEdwardCoke'sReportsandsaid,`Thecommon-lawobligationuponallownersof

propertyhas,ingeneral,beenadheredtobythesuperiorcourts."Prohibetuynequisfaciet

insuoquodnocerepossitalieno;etsicuteretuoutalienumnonlaedas[Itisforbiddenfor

anyonetotodoonhisownpropertysomethingthatmayinjureanother's;andsouseyour
67

0wnasnottoinjureanother]."'`Thus,'hesaidmoreover,`itisheldtobeacommon

nuisanceandindictabletodivideamessuageinatownforpoorpeopletoinhabit,bywhich
68

itwillbemoredangerousintimeofinfection.'Itwouldbepossibletodemonstratethe

illegalityofthedefectivebuildingsbyreferringtothecommon-lawobligationevenif

proprietorsinsistedthatconstructingthemshouldbelongtotheirrights.

NuisanceseemedtoChadwicktoenabletheauthoritiestoexecutetheirpowerapart

fromcomplicatedcourtproceedingsandtochecksmallproprietors'claimofcommon

rights.Itwasatermpropertojustifypreventivemeasuresagainstthingswhichwere

likelytobringaboutseriousinjuriessuchasinfectiousdiseases.Remediesofpublicand

commonnuisances,however,requiredtheproceedingssuchasindictmentsandtrialsby

grandjuryatquartersessions,andithencetookmuchtimeandmoney.Itwouldbe

possibletolayouttheadministrativestructurecomparingwithGermanPolizeiifthere

shouldbesomeauthoritiestoremedypublicorcommonnuisancesapartfromsuch

proceedings.Itwouldbepossibletoreformitnotfrommagisterialcompetencesuchas
69

summaryjusticebutfromwithinfurtherinferiorofficers.Itwasthecourtleetthat

ChadwickregardedashavingplayedsuchrolesintheconstitutionalhistoryofEngland.

Thecourtleetwasderivedfromthesheriff'scircuitcourt;thatis,thesheriffshad

powerssuchasholdingcircuitcourtforreformingnuisancesintheancienttimebutthey ア　
weregrantedtothelordsofmanorsfortheeaseofthepeopleafterwards.Theleetswere

65
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SeeWilliamBlackstoneandThomasCooley,TheCommentariesontheLawsofEngland,volume3

(JamesAndrews(ed.),Chicago:CallaghanandCompany,1899),1006‐1016.
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heldbeforethestewardsofthelords,andtheseofficersshouldbebarristersoflearning　　
andability.Commonnuisanceshadbeenjudgedinthesecourtsmanagedbylawyers

workingasgeneralists.Chadwickvaluedthemandsaid,`Themostimportant,perhaps,

becausethemostcheapandaccessibleauthorityforreclaimingtheexecutionofthelaw

fortheprotectionofthesubjectagainstnuisances,forpunishingparticularviolationsofit,

　　
wasvestedintheCourtsLeet.'

Thecourtleetswerecertainlyfallingintodesuetudeandthejurymenoftheremains 　ヨ
werecomposedofpeopleincludingbuildersandbricklayersinterestedinconstruction;

therefore,itseemedtoChadwicktobeimpossibletousethemastheywere.He

developedhisargumentherefromthecourtleettothenecessityofmakingtheLocal

BoardofHealthwidespread.ChadwickgaveanexampleofcholeraoutbreakinBoltonof

1837andsaid,`Thenuisanceswhichfavouredtheintroductionandspreadofthecholera

wereforthemostpartevilswithinthecognizanceoftheLeets,andcouldnothaveexisted

hadtheirpowersbeenproperlyexercised,yetsocompletewasthedesuetudeofthe
74

machineryoftheseCourtsthatitappearednowheretobethoughtofasapplicable.'Atthe

verytime,theBoardofHealthwasfoundedbyabouttwentytrusteesinthecityanda 　ら
surveyorwascalledbeforethemtodrawattentiontoapoolofstagnantwater.TheBoard

ofHealthassumedthedutiesofthecourtleetonnuisancesandsimultaneouslyraisedthe

abilitytotreatthemthroughaddingasurveyorworkingasaspecialisttoit.Thisboardof

Boltonresultedinfailforthelackoffunds,butChadwickhighlyevaluateditasfollows,

`th
enewandspecialmachineryoftheBoardsofHealthwerecreatedforthepurposeof

76

meetingthepestilence.' 　　
ChadwickmadeeffortstoenactPublicHealthActof1848andincludedadesignof

installingspecialistsaspaidofficersinthelocalauthoritiesthere.

Theactprovidedthatitshouldbeappliedtocity,town,borough,parishandother

places,andtheLocalBoardofHealthshouldbeselectedineachdistrict.Howeverinthe

caseofparish,itshouldbedoneinaunioncomposedoftwoormoreparishes,andthere

weresomecasesthattheselectionshouldbemadeinadistrictconsistingoftwoormore

71
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Ibid.,viii.

SanitaryReport,354.
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11&12Vict.,c.63,1848.
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boroughs(clauses10and12).TheLocalBoardsofHealthhadthepowertosupervise

buildingandrebuildinghouses(clause53)andtomanageallsewers(clause43).They

werecapableofcontrollingtheconstructionofdefectivehousesinquestion.Theboards

wereallowedtoprovidetheirdistrictswithwatersupplyfurthermore(clause75),andit

henceseemsplausiblethatnotalittlepowertoimproveexternalconditionswasvestedin

suchboardsandtheyestablishedthemselvesasthelocalauthorities.

Somepaidofficerswereemployedbytheboards;thatis,surveyors,inspectorsof

nuisances,treasurers,andclerks(clause37).Surveyorswerechargedwithsupervising

theconditionsofrealestates,whilstinspectorsofnuisancesoversawfilthandcontrolled

foods.Thereweresomecasesthatonepersonchargedhimselfwithbothofthem

especiallyinruralareas,buttheformerhadtobepersonsfamiliarwithengineering,

78

hydraulicengineeringinparticular.Thesurveyorsmadeplansforwater-supplyand

sewerage(clause85)andwatchedwhetherornothouseswerebuiltalongtherules

(clauses49and51).
79

Lawyers,ontheotherhand,seemtohavetakenofficeasclerks.Theboardsinnon-

corporatedistrictssuchasunionssuedorweresuedinthenameoftheclerks,and

contractsrelatingtopropertiesorworkswerealsovestedinthem(clause138).They

handledalmostalllegalservicesoftheboards,andwecanseeherethattherolesofthe

stewardsofthecourtleetsweretakenoverbytheclerksandtheyworkedasasortof

generalists.

Eachboardhadatreasurer.PublicHealthActprovidedtheboardswithfinancial

resources.Somenewrateswerecreated;thatis,`specialdistrictrates'forpurchasing

landsorconstruction(clause86),`generaldistrictrates'forordinaryexpenses(clause

87),and`waterrates'(clause76).Waterrateswereleviedonoccupiersofpremises

suppliedwaterbytheLocalBoardsofHealth(clause93),whilstspecialandgeneral

districtrateswerecollectedfromoccupiersofallpropertiesonwhichpoorrateswere

levied(clause88).Therateswerecollectedaccordingasthenetannualvalueofthe

premisesorthepropertieswhichwereassessedforpoorrates(clauses88and93).The

LocalBoardsofHealthwerecapableofborrowingmoneyforthesanitaryimprovements

onthecreditoftherates(clause107),andChadwickrealizedherehisproposalthatthe

localauthoritiesshouldraisethefundsfortheimprovementsbylongtermloansand

78W.C.Glen(ed.),Shaw'sUnionofficers'andLocalBoardsofHealthManual,for1854(London:Shaw
andSons,1854),179.
791bid.,177.
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securethembyrates.Thisactalsostipulatedthattheboardswereabletodoworks

insteadofownersoroccupiersandtocollecttheexpensesbylevying`private

improvementrates'onthemwhentheylefttheworksbehindinspiteofthenotice(clause

90),andweshallseeitlater.Thetreasurershandledthosefinancialaffairs,andtheywere
80

appointedtofromamongbankersinthedistricts.

Lawyers,bankers,andexpertssuchasengineerstookofficeaspaidofficerssuchas

clerks,treasurers,andsurveyors,andtacklednuisancesinthelocalitiesincooperation.

WecanfindherethefirstcharacteristicoftheLocalBoardsofHealth.

Trialbyequals:asknotsofprivatefreedomandpublicintervention

DerivingtheLocalBoardsofHealthfromthecourtleetswasnotonlyforpointingoutthe

importanceofexperts.Itsimultaneouslysuggestedthewaytojustifythearrangements

bythem.

Thecourtleetswereusedtobeheldintheopenair,andwhethermastersorservants,

allmaleinhabitantsagedtwelveormorehadtoattendthemiftheywereresidentinthe

districtforoneyearandonedayormore.Theleetsindependentlyjudgedthecasesof

minoroffencesfinedlessthanfortyshilling,andneededindictmentsbyabodyofsuitors

electedfromamongthesaidinhabitantsandverdictsbyajuryelectedinthesameway.

Nottheinhabitantsbutthestewardshandledalmostalllegalservicesinfactandthelatter
81

madepresentmentstotheking'sjusticesonbehalfoftheleetsinseriouscases;but

nevertheless,itwasimportantthattheresidentsparticipatedinfollowingtheprocedures.

Theyweresummaryproceedingsunlikethoseofgrandjury,butabletoprocurethe

popularwill.Itresultedinjustifyingthearrangementsbythestewards.Itseemed

noteworthytoChadwickwhowasdevisingmethodsthattheinferiorauthorities

employingpaidofficerswerecapableofhandlinglocalaffairsindependentlyfromthe

courtsofassizes.

InEngland,asprovidedintheclause390ftheMagnaCharta,itoccupiedoneofthe

significantpartsofsocio-politicalculturethatnoonemustbeinfringedontherightsand

propertieswithoutbeingbroughttotrialbyequalssuchasjury.Itissaidthattherehas

beenatendencyforthejurytobecome,atleastinpopularthought,asafeguardofpolitical

801bid.,p.178.

81Ritson,op.cit.,ix‐x;15‐16;43.
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S2

1ibertysincetheseventeenthcentury.Englishsocietyhadanothersafeguardsuchas

privateprosecution.Privateprosecutionwasasortofmeansofself-helpderivedfromthe

prosecutionbytheinjuredpartyintheAnglo-Saxonperiod,andtheprosecutionof 　ヨ
offenderswasregardedthereasnotonlytherightbutalsothedutyofindividuals.Trial

byjuryandprivateprosecutioncooperatedwitheachotherandplayedaroletoprotect

privatefreedomtogether.However,trialbyjury,thegrandjuryinthequartersessionin

particular,wascriticisedforthecomplicatedproceedings,andpeopleclaimedthe

necessityofsimplifyingit.Summaryjusticeexecutedbythemagisterialcompetence,as

Lemmingsmentioned,wasoneofthemethodstodoit,butontheotherhand,theywere

JeremyBenthamandhiscolleagueswhoproposedthewaytodosowhilstputting

somethingcomparingwithtrialbyjuryasfaraspossible.Bentham,forexample,showed
84

thewaytoreformjudicialsystembyputting`quasijuries'under`publicopiniontribunal.'

TheBenthamitesaregenerallyknownwiththeirliberalcharacteristics,butontheother

hand,somemembersofthemhadaninclinationforvestedrightsprotectionaswesee

fromthefactsthattheywerelikelytoregardthepoliticallibertyaftertheGlorious

Revolutionaslinkedtopropertyrightsinseparablyandaimedtoestablishthepolitybased　ら
onland-ownership.HenryBroughamwasoneoftherepresentativefiguresinheriting

suchcharacteristicsmorefirmlyunlikeJ.S.Mill.

BroughamisknownasLordChancellorbetween1830and1834andsupported

Chadwickinamendingpoorlawin1834.Itissaidthatthefriendshipbetweenthemlasted
86

alltheirlives.Broughammadeaspeechonthepresentstateofthelawin1828andsaid

thatthewholemachineryofthestateendedinsimply`bringingtwelvegoodmenintoa

box,'namely,ajury,and,`itisthisonlywhichcanexcuseconstantinterferencewiththe
87

rightsandthepropertyofmen.'MichiatsuKainodiscussedthatBroughammadesucha

speechforpurposestoleadthemiddleclassintothepolitybasedonland-ownershipwhich

82
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88

wasformedalongadvanceofparliamentaryenclosure.

ChadwickwasonfamiliartermswithBroughamandtookthestandpointclosetohim

ratherthantheotherBenthamites.Inthecourtleets,hefoundthemethodstosimplify

thecourtproceedingswhilstmaintainingjuries.HecriticisedtheTeetsforbeing

constitutedofpeoplesuchasbricklayersbutbynomeansdenieditsraisond'etye.Onthe

contrary,someleetsremainedinurbanareasandChadwickesteemedthemas`annoyance
89

juries'graspingnuisancesinthelocalitiesusually.Itseemsplausiblethathehadthesame

intentiontomaintainsimplifiedjuriesasBenthamandBrougham.

Chadwick'sreferencestothesaidcaseofcholeraoutbreakinBoltonwererelatedwith

trialbyequalsorprivateprosecutionasfollows.Thatis,hesaidthattheBoardofHealth

wasfoundedbyabouttwentytrusteesinBoltonatthattimeinsteadoftheleetfallinginto

desuetudeand,`Therearenofundsprovidedbywhichthecommonremedybyindictment
90

couldnowbeprosecuted.'Hementionedherethelackoffundsbutweshouldrather

noticethattheroleoftheboardwasregardedasprosecutingcommonremedyby

indictment.Theresidentshadselectedabodyofsuitorsandajuryfromamong

themselvesinthecaseofthecourtleets.Theremediesforcommonnuisanceshadbeen

executedwiththeprocedureofcommonlawincludingbothtrialsbyequalsandprivate

prosecutionsthere.AlsointhecaseofBolton,peopletriedtoremedythenuisancesby

takingjudicialmeasures,namelyindictmentsbyabouttwentytrusteesformingtheboard.

TheBoardofHealthseemedtobeconsideredsomethinglikecomparingwithajury.

Thesenarrativesalone,ofcourse,willnotbeenoughtoconvincereadersofit.Wewillsee

theprovisionsofPublicHealthActof1848againbecausesuchacharacteristicofthe

boardwasreflectedinthem.

Themostnoteworthyclauseintheactistheclause49.Thisclausestipulatedtheway

tocheckingthedefectivenessinbuildingandrebuildinghousesanditwasoneofkey

provisionstoimproveexternalconditions;thatis,itprovidedthatNoticeinWritingwas

giventotheowneroroccupierofthedefectivehousebasedonthereportofthesurveyor

anditrequiredthemtoimprovethehousessuchasconstructingdrainagetoconnectwith

sewer.TheLocalBoardofHealthexecutedtheimprovementsinsteadoftheowneror

occupierinquestionandleviedthecostsasprivateimprovementrateonthemifthey

shouldneglectthenotice.TheLocalBoardsofHealththerebywonthepowertoworkthe

88Kaino,op.cit.,335.

89SanitaryReport,354;358‐359.

901bid.,360.
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surveyorandremedycommonnuisancestosomedegreebythemselves.Whatwehave

toobserveherecarefullyisthattheopinionsofthesurveyorasanexpertinengineering

werejustifiedbyabodyofselectedpersons.Theclauseusedthephrases,`lfatanyTime,

upontheReportoftheSurveyor,itappeartothesaidLocalBoardthat...,'or`iftheyshall

thinkfit,'inthecasesthatthenoticeswereissuedorprivateimprovementrateswere　ユ
levied.Theword,`they',showstheboard.Theboardwascomposedofthepersons

selectedfromamongtheresidentsandothersaswewillseelater,andabodyofthe

personsgaveauthoritytosalariedprofessionalsandexecutedthepowersuchasissuing

thenoticesandlevyingprivateimprovementratesaccordingtotheirjudgementaswesee

thewords,`iftheyshallthinkfit.'

Thecourtleetshadbeenabletojustifytheinterferencewithprivatefreedomandto

remedycommonnuisancesbyhavingacharacteristicoftrialbyequals,andtheboards

alsohadthesimilarcharacteristicthatabodyofselectedpersonsexecutedpower.It

endorsedthearrangementsbyexpertssuchasthesurveyors.Theboards,moreover,

wereallowedtosueforcontractsormattersrelatingtopropertiesorworksinthenameof

theclerkscomposedoflawyersiftheyshouldbeputinnon-corporatedistricts(clause

138).ActionsofDebtwerebroughtagainstoffendersinthecaseofoffencesfinednot

exceedingfiftypoundsinparticular,andtheywereprosecutedinthenameofthesaid

clerks(clause49).Thecourtleetshadbeenheldbeforethestewardsconstitutedof

barristers,andthestewardshadindictedoffenderstotheking'sjusticesiftheoffences
92

shouldbefelony.Theboardstooklegalactionbyworkinglawyerslikewise.Theboards,

aswesee,werecomparingwiththecourtleets,andmoreover,theyshapedinto

somethingtounitenewskilloftheexpertswiththeoldTeets.Justicesofthepeacewere

notabletoindictoffendersexofficioeveniftheywereawareofthecasesbecausethesaid

privateprosecutionswerekeptinEnglandunlikethecountriesintroducingpublic

prosecutions.Chadwickreferredtothisandsaid,`Thereisalawbywhichthosewho

mostoffend,asregardstheirchimneys,canbepunished;butofcoursethemagistrates

arenotalsoprosecutors,whilstprivateindividuals,beingunwillingtobecomeinformers,

911tappearsstrangetothepeopleinothercountrieswhoareusedtoContinentallaworlikelyto

associatealocalbodywithacorporation,butthewordssuchasBoard'oftenindicatethepersons

formingitoractionsofthepersonsinBritishEnglish.Itwasappliedtotheact,andtheclause13

provided,`suchnumberofPersons...shallbetheLocalBoardofHealth,'ortheclause54indicatedthe
boardwitharelativepronoun,`who.'

92Ritson,op.cit.,viii;x.
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littleisdonetocheckthisnuisance.'However,theLocalBoardsofHealthseemedtobe

capableofresolvingthissituation.

Themayor,aldermen,andburgesseswereselectedasthemembersoftheLocalBoard

ofHealthbythecouncilinthecaseofthedistrictconstitutedofonecorporateborough,

andsimilarly,themayorsandpersonsqualifiedtobecouncillorswereselectedinthecase

ofthedistrictcomposedoftwocorporateboroughsormore(clause12).Inthecaseof

thedistrictnotcomprisinganycorporateboroughs,ontheotherhand,theselectionofthe

memberswasmadebyelection(clause13).Theeligibilitytobeelectedwastobe

residentwithinthedistrictortobeseizedorpossessedofrealorpersonalestate(clause

16).Theelectionwasheldbyownersofpropertyandrate-payersinthedistrict(clause

20),butitseemsthatthepersonsasfollowswereexceptedfromvoting;thatis,the

personsoccupyingthepremisesthenetannualvalueofwhichdidnotexceedthesumof

tenpounds,andthoselivinginthepremiseslettoweeklyormonthlytenantsorin

separateapartments.Itwasbecausetherateofsuchpremiseswascollectednotfromthe

dwellersbutfromtheowners(clause95).Beingresidentinthepremisesthenetannual

valueofwhichexceededtenpounds,toputittheotherwayaround,wasoneofthe

qualificationsforanelectorinboroughsthatElectoralActof1832stipulated.Itseemsthat
94

PublicHealthActtriedtocreateacharacteristicofequalsbasedonpropertyartificially,

andraiseasenseofcommunitybylettingtheinhabitantsparticipateintheelectionofthe

boardiftheyshouldsatisfysuchresidentialqualifications.Itintendedthatsucha

characteristicorasenseofequalsenabledtheboardelectedfromamongthemtojustify

thearrangementsoftheexperts.Chadwick,asalreadymentioned,paidattentiontothe

externalconditionsanditmeantthathewasthinkingofthepublicinterferencewith

residenceswhilstkeepingself-help.Hehighlyesteemedtheautonomyoffamiliesbased

onadultmalelabour.Wenowrealisethatitwaspairedwithcreatingcommunities

comprisingsuchinhabitants.

TheGeneralBoardofHealth

Itwouldhavebeendesirableifthecentralauthorityshouldfullyhavebeennarrated,butit

93SanitaryReport,356.
94Poorratehadoncebeenleviedonthepersonshavingstock-in-trade,buttheywereexemptedfromit
byPoorRateExemptionActof1840(3&4Vict.,c.89,1840).Therate-payersthatPublicHealth
Actof1848definedhencemeantownersofrealpropertyoroccupiersinfact.
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isashamethatSanitaryReportdidnot.Thereportmentioneditbarelyinthenote;for

example,`thecentralboardmaybedescribedasanagencynecessaryforconsolidating

andpreservingthelocaladministration,bycommunicatingtoeachboardtheprinciples

deduciblefromtheexperienceofthewhole,'or`incasessuchasthoseinwhichits

interventionisnowactuallysought,actingsoastoprotecttheadministrationbeingtorn

bydisputesbetweenmembersofthesamelocalboard;betweenapartoraminorityofthe 　ら
inhabitantsandtheboard,andbetweenonelocalboardandanother.'Wehencehaveto

reconstructChadwick'sdesignonthecentralauthoritywithothermaterials.

Thereisamemorandumcomprising69sheetsofpaperinChadwickPaperskeptin
96

UniversityCollegeLondonLibrary.ItiswrittenbyChadwick'shandwritinganddiscusses

theimprovementsofthecentra1-localadministrativestructureincludingsanitation,poor

law,prisoninspection,factoryinspection,andothers.Thememorandumhasnodatebut

seemstohavebeenwrittenin1841immediatelybeforeSanitaryReportwasmadebecause

itmentionsDrainageofTownsBilllaidbeforeParliamentbyLordNormanbyinAprilof
97

thesameyear;therefore,itseemstoshowChadwick'sideasonthecentralauthorityat

thattime.

Chadwickstatedinthismemorandumthathedidnotconceivethatthetheexisting

establishmentsshouldbebrokenupintoonecommondepartmenttoeffectacombination

ofdutiesofdiverseofficerssuchasassistantpoorlawcommissioners,factoryinspectors,

prisoninspectorsandothers.`Considerableadvantage,hesaid,`wouldresultfrom

empoweringthesecretaryofstatetoavailhimselfoftheservicesoftheseofficersforthe
98

executionofanycommissionerrequiredinfuture.'ThePoorLawCommissionforwhich

ChadwickhimselfworkedasthesecretarywasunderthedirectionoftheHome
99

Secretary,andheseemstohavethoughtitfitinthosedaysnottocreateanewcommon

departmentbuttoeffectacombinationofdutiesofsuchgovernmentalofficersunderthe

HomeSecretaryforthepresent.

Ontheotherhand,thismemorandumsimultaneouslystatesthatChadwickbeganto

haveasuspicionthatitwaswrongtoconcentratethepowertosupervisediverseduties

5
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98

99

SanitaryReport,394.

EdwinChadwick,`MemorandumonLocal-CentralAdministrationandProposalsforAdministrative

Reform,'probablywrittenin1841,ChadwickPapers,#71(hereafterreferredtoas`Memorandum'

#71>.
`M
emorandum'#71,51.
`Memorandum'#71

,28‐29.

PoorLawAct(4&5GeorgeN,c.76,1834),clauses4‐6;16.
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intotheSecretaryexcessively.TheHomeSecretaryoftheSecondMelbourneMinistry,

JohnRussell,shelvedPoorLawAmendmentBillregardlessofChadwick'sclaimin1839
100

whentheChartistmovementincreased.Chadwicklookedbackatitandsaid,`Haditbeen

knownthatthedelayarisenotfromanyexerciseofdiscretionbythecommissionersbut

fromthesecretaryofstate,Ibelievehewouldhavebeenmoreliabletobequestionedas
101

tothecauseofthedelay.'RussellestablishedtheGeneralRegisterOfficeapartfromthe

PoorLawCommission,andChadwicksaidthathewrotetohimapaperofremonstrance
102

againstit.SanitaryReportwaslateinbeinglaidbeforetheParliament,anditissaidthat

thedelayarosefromRussell.Chadwickbynomeansappearstohavebuiltthegood

relationswithRussellasfarasweseeabove.

Chadwickmentionedmoregeneralmattersasfollowsbesidessuchprivaterelations;

Icannotconscientiouslybutstatewhathasbeenthesubjectofcomplaintbyallthe

officersconcernedintheexecutionofthischangethatduringthethreeyears,it

hasbeenkeptinagreaterstateofparalysis&dependenceonpoliticalmovements

ユ　
thancouldanybranchesofthebusinessoftheHomeOffice.

TheSecondMelbourneMinistrywereforcedtoresignin1841aftershelvingmany

plansfortheadministrativeimprovementsincludingthesaidPoorLawAmendmentBill.

Thephrase,`duringthethreeyears',mightwellindicatetheperiodbetweenthediscardof

PoorI,awBillof1839andtheresignationof1841.ThetwopartiesoftheToriesandthe

Whigswerefiercelycompetingwitheachotherinthosedays,andChadwickwas

concernedthatthe`politicalmovements'mighthavebadinfluenceonthecentral-local

authorities.

Theinfluenceofthe`politicalmovements'actuallyappearedasobstructionstoissue

orders.TheHomeSecretarydirecteddiversecommitteesandofficersasabove,butto

putittheotherwayaround,theordersofthecommitteesweredifficulttobeissued

effectivelyforit.ItwasbecausethecountersignatureoftheSecretarywasnecessaryfor

issuingthembuthewasabletoholdofficemerelyinashorttermbyrepeatedchangesof

government.Chadwickstateditasfollows;

ImayobservebythewaythatwithoutsomearrangementsattheHomeOfficeto

makethesupervisioneffectualanenactmentthatallordersshallbecountersigned

100`Memorandum'#71,35‐36,andseeFiner,op.cit.,186.

101`Memorandum'#71,36.

102`Memorandum'#71,42.

103`Memorandum'#71,35.
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byasecretaryofstateismerelytheenactmentofanadditiontohisproforma

labours:burtheninghimwithsignaturesimpartingresponsibilityforactshehasno

timetomakehimselfacquaintedwith;whichhewillsignontrusttoastrangerto
104

hisoffice;ordelayfluidly.

Enactmentoflocalorprivateacts,asalreadymentioned,wasrequiredforcarryingout

newlocalprojectsinEngland.Chadwick,however,didnotnecessarilyagreewith

extensionoftheparliamentarycompetence,andhenoticedthatitwasthereasonof

toleratingthesmallproprietorserectingthedefectivehousesthattheActsofParliament

gavepowertothehonoraryofficerssuchasthemagistratesandtheinferiorofficers.

Chadwickhenceneededsomeothermeasuresthanlocalorprivateactstogiveauthority

totheLocalBoardsofHealthinordertoimprovetheexternalconditionsindependently

fromParliament,thelocalhonoraryofficers,andsmallproprietors.PoorLaw

　　ら
Commissionusedtoissueordersandregulationsforit,buttheywerenotsohelpful

becauseofthenecessityofthesaidcountersignatureoftheHomeSecretary.The`political

movements'castashadowinthisway.Chadwickseemstohavehadbothpositiveand

negativeviewsontheHomeSecretaryandbeenabletodesignnoobviousplanonthe

centralauthorityyetwhenSanitaryReportwaswritten.

ItwasnotuntiltheenactmentofPublicHealthActof1848thatChadwickwasbarely

abletosubmittheplan.PublicHealthActdefinedthecentralauthorityastheGeneral

BoardofHealth(clause4),anditwasdirectednotbytheHomeSecretarybutbythe

PrivyCouncil.TheGeneralBoardofHealthbecametobeabletoissue`provisional

orders'besides`orderincouncils'insteadofthesaidordersandregulationsrequiringthe

countersignatureoftheHomeSecretary.TheactenabledtheGeneralBoardofHealthto

directsuperintendinginspectorstovisitthedistrictsandtomakepublicinquiriesasto

sewerage,drainageandsupplyofwaterbytheirowndecisionifthereturnsmadeupby

theRegistrarGeneralshouldshowthatthenumberofdeathsineachdistrictexceededthe

proportionoftwentythreetoathousandofthepopulationonanaverageinnotlessthan

sevenyears(clause8).Insuchcase,theGeneralBoardcametobeabletodirectthe

districtstoimprovethedefectivenessbyissuingprovisionalorders(clause10).Issuing

provisionalordersrequirednocountersignatureoftheHomeSecretary,anditresultedin

hislosingthecompetencetointerfereintheGeneralBoard(clauses10;141;142).

1041bid.,33.

1054&5GeorgeN,c.76,1834,clause15.
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Weneedsomeexplanationsaboutprovisionalorder.Provisionalorderisasortoforder

madebygovernmentministerstowhomtheActsofParliamentgivepower,anditisissued

inexecutingthingswhichshouldbedonewithprivateactsprimarilybutwouldtakemuch

timeandmoneyifso.TheorderrequiresconfirmationofParliamentbeforebecoming

law.

Finer'sworkpointedoutthatsomeclausesofthePublicHealthBillwererevisedduring

thedeliberationatParliament.ThenumberofcommissionersoftheGeneralBoardof ユ　
Health,forexample,wasreducedfromfiveintheBilltothreeintheAct.Hementioned

thatstipulatingprovisionalorderwasalsooneofsuchcases,andtheGeneralBoardof ユ　
HealththerebycametobeunderrestraintbyParliament.However,somemodifications

seemtoberequiredforFiner'sview.

Provisionalorder,accordingtoFrederickClifford,cametobeusedmoreoftenalongユ　
advanceofparliamentaryenclosure.Theenclosurehadincreasinglybeencarriedout

withprovisionalordersparticularlysincetheEnclosureCommissionerswereconstituted
109

in1845.Aprovisionalorder,oncemade,became`aGovernmentmeasure,'andithence
110

putpetitionersatadisadvantageinopposingtheconfirmationoftheordersinParliament.

Indeed,nofewerthan958provisionalordersfortheenclosureweregrantedbythe

Commissionersfrom1845to1869,and8420fthemwereconfirmedbyParliamentwithoutユ　
opposition.ProvisionalorderwasbynomeansthemeasureforrestraintbyParliamentas

Finermentioned;insteaditwasthesuitablewaytocarryoutnewprojectsinthelocalities

whilstevadinglocalorprivateacts.

Chadwickshowedhewasthinkingpositivelyofusingprovisionalorders.Whenthe

BishopofLondonopposedtheclausesonintermentsduringthedeliberationonthePublic

HealthBillatParliament,ChadwickwrotetoViscountMorpethmakingeffortstopassthe

Billwithhimandsaid,`Allowmetoproposethatyoushouldmakethewhole
112

arrangementsforintermentsupontheProvisionalOrder.'

PublicHealthActprovidedthattheFirstCommissionerofWoodsandForests,Land

Revenues,WorksandBuildingsshouldassumethepresidencyoftheGeneralBoardof

106

107

108

109

110

111

112

Finer,op.cit.,321‐326.

1わゴ4.,322.

SeeFrededckClifford,、9HistoryofP吻 α'θ、BillLegislation,V61.2(正ondon:Butterworths,1887).

Ibid.,678.

Ibid.,710.

Ibid.,678.

ChadwicktoMorpeth,16June1848,ChadwickPapers,#1055,230‐232.
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Healthexofficio(clause4).ItwasViscountMorpethwhohadbeenfillingofficeasthe

FirstCommissionersince1846,andhewasinstalledasthepresidentoftheGeneralBoard

ofHealth.ItisnoteworthythatthisFirstCommissionerwastheverypersonwhohadalso

heldthepostofthechairmanoftheEnclosureCommissionersbasedonEnclosureActof　ヨ
1845.TheEnclosureCommissionersadvancedenclosurebyusingprovisionalordersas

above,andMorpethwasoneofthekeypersonstodoso.Itseemsplausiblethathewasa

manofripeexperienceandtookofficeasthepresidentforit.Provisionalorderappeared

toChadwickandMorpethtobefavourablefortheGeneralBoardofHealthunlikeFiner's

view.

PublicHealthActstipulatedthattheGeneralBoardofHealthshouldcomprisetwo

membersappointedbyroyaltybesidesthesaidpresident(clause4).Chadwickand
114

LordAshleywereinstalledassuch.Oneofthemembersexceptthepresidentwasdefined

asapaidofficial(clause7),andChadwickwhowasalawyerbecamethat.Somesalaried

officerssuchasasecretary,clerks,servants,andsuperintendinginspectorswere

subordinatedtotheboard(clauses5and6).

WecannotmissanotherclausewhenweseetherolesoftheGeneralBoardofHealth

stipulatedbytheact.Thatistheclause120.TheLocalBoardsofHealth,asalready

mentioned,werecapableofexecutingtheimprovementsinsteadoftheowneroroccupier

andlevyingtheprivateimprovementratesonthemiftheyshouldneglectthenotices

(clause49).Theclause120gavetheGeneralBoardthepowertoresolvetroubles

broughtaboutfromthereindependently;namely,iftheowneroroccupierinquestion

shouldobjecttothedecisionbytheLocalBoard,theGeneralBoardwasabletoreceive

theobjectionwithaformofamemorialandmakeanorderbasedontheirownjudgement.

Thisorder,bytheway,meansnotaprovisionalbutausualorder.

Theprincipleof`equalityunderlaw'wasfirmlykeptinEngland,andseriousoffences

hencewerejudgedbyjusticesofthepeaceandinthesuperiorcourtsasusual(clauses

49;129;135).However,minoroffenceswithoutinfringementonothers'bodiesor

propertiessuchasnuisancethuscametobelefttothediscretionoftheGeneralandLocal

BoardofHealth.ThesaidprovisionalordersenabledtheGeneralBoardtodirectthe

localitiestoexecutethingsstipulatedintheact,andnowtheGeneralandLocalBoardthus

wonautonomytosomedegreefromthecomplicatedcourtproceedingsbyhavingpower

1138&9Vict.,c.118,1845,clause2.

114Brundage,op.cit.,133‐134(note7).
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todirecttheexecutionandresolvethetroubles.

Wecannowrealisethemeaningsofthewords,`Iproposedthatthe[central]

committeeshouldbeaquasijudicialcommittee,'whichChadwickwroteinthesaidletter　ら
toJohnRussell.ItwasironicalthatJohnRussellwhohaddelayedthesubmissionof

SanitaryReportastheHomeSecretaryoftheSecondMelbourneMinistryheldofficeas

thePrimeMinisterwhenPublicHealthActwasenacted,buttheGeneralBoardofHealth

wasestablishedasjustthe`quasijudicial'authorityjudgingthingsindependentlywiththe

provisionalandusualorders.

RobertvonMohldiscussedthatthestateshouldtaketheresponsibilityofcarryingout

thesanitaryimprovementsandanticipatedthatthepowershouldbevestedinthe
116

governmentbureaucrats.Chadwick,contrarytoit,didnotagreewithsuchacontinental

wayofthinkingalthoughmanyscholarsarelikelytoregardhimasanadvocateof

centralism.Hedidnotadoptsuchbureaucraticcontrolasthecentralauthorityhadeven

thepowerconcerningpersonnelmatters.Hedidnotagreewiththewaythatcentral

technocratsimmediatelydirectedlocalsalariedprofessionalseither.Theresourcesof

powerweredifferentbetweentheGeneralandtheLocalBoards;namely,theGeneral

BoardofHealthwasauthorisedbyroyalty,whilsttheLocalBoardswereselectedand

justifiedbythewillofthepeople.Theywerecentral-locallawyerswhounitedtheboth

boardsofthedifferentorigin.Chadwick'sdesignoftheadministrativestructurewas

`quasijudicial'inthis
way

Conclusion

ThisstudyhasinvestigatedChadwick'sideasaboutpublichealththroughexamining

SanitaryReport,andmainlytakennoticeofhisdesignontheadministrativestructure.In

conclusion,itfirstlydemonstratedthatChadwickrestrictedthesubjectofthepublic

interferencetoresidencetomakeitcompatiblewithlabourmarketandself-help.

Secondly,hemodelledalocalauthority,socalledtheLocalBoardofHealth,onthe

remediesofcommonlawsuchasnuisanceandthecourtleet.Thatis,hereachedthe

ideasthatitwouldbepossibletoconstitutetheauthoritywhichworkedsalaried

professionsandexecutedtheimprovementsiftheresidentsshouldshareasenseof

115ChadwicktoRussell,14May1848,ChadwickPapers,#1733(note14).
116Mohl'sdiscussionextractedbyChadwickshowedthattheprojectsuchaswatersupplywas`one
importantdutyofaState.'(Appendixes,431)(note61).
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equalsbyparticipatingintheelectionoftheboardastheyhaddoneinthecourtleet

beforeandtheirwillshouldjustifythearrangements.Theviewtorespecttheautonomy

offamiliesbasedonadultmalelabourwasbeingpairedwiththeintentiontotrytocreatea

senseofcommunityamongthepeoplesatisfyingtheresidentialqualifications.Thirdly,

ChadwickdesignedtheGeneralBoardofHealthasacentralauthorityandgaveitthe

powertodirectthelocalauthoritiestoexecutetheimprovementswithprovisionalorders,

andtoresolvethetroublescausedthereindependently.Thesanitaryaffairsthuscameto

behandledatthediscretionofthebothGeneralandLocalBoards.Fourthly,central-local

lawyersunitedtheboardsmakingjudgementsapartfromthecourtproceedings.It

soundscurious,butindeedhefoundthewaytogiveautonomytotheadministrative

authoritiesfromwithinthetraditionofcommonlaw.Chadwickconsideredita`quasi

judicial'system,anditwasapeculiarstructuretoEnglandunlikethebureaucraticcontrol

thatRobertvonMohlshowedasPolizei.

TheGeneralBoardofHealthwasabolishedin1858,andthenChadwickfelledfrom

powerultimately.However,the`quasijudicial'systemseemstohavelivedoninthe

Englishsanitaryadministrativestructurethereafter.Forexample,whentheLocal

GovernmentBoardwasfoundedin1871,aqualifiedsolicitor,JohnLambert,tookofficeas

thesecretarywhilstJamesStansfeldassumedthepresidency.BarristerssuchasHugh
117

0wen,SamuelProvisandHoraceMonrosucceededasthesecretaryinturnthereafter.

JohnSimonwasapersonwhotriedtocreatetheLocalGovernmentBoardunderthe

leadershipofmedicalofficersofhealthinthecentralandlocalauthorities,buthefailedto
118

dosobecauseoftheoppositionofJohnLambertpersistingintheinitiativeoflawyers.

Simonlookedbackatthetryingexperiencelaterandwrote,`Fromitslegalstandpoint,

mannedexclusivelybylegalorquasi-legalofficers,theBoardcouldobtainitsrecordofall

formalactsoflocalsanitaryadministration,butwouldhardlyapproachthequestionof
119

theirsubstantialmerits.'WecanseeherethatSimonusedthewords,`quasi-legalofficers,'

withevidentsarcasm,butitseemsobviousthatthesysteminwhichlawyersunitedthe

centra1-10calauthoritieswasfirmlykeptanditwasratherblockingtheadvanceof

specialistssuchasmedicalofficerstothecontrary.Itwouldbeunderstandableifwe

shouldrememberthattheadministrativestructurewasfoundedbasedontheremediesof

117ChristineBellamy,AdministeringCentral-LocalRelations,1871‐1919(Manchester:Manchester

UniversityPress,1988),133.

1181bid.,118‐123.AboutJohnSimon,seeRoystonLambert,SirJohnSimon1816‐1904andEnglish

SocialAdministration(London:Macgibbon&Kee,1963).

119JohnSimon,EnglishSanitaryInstitutions(London:Cassell&Co,1890),376.
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commonlawinthelocalities.ItwouldbecomeaproblemtoberesolvedintheEnglish

societyhereafterthatlawyersworkingasgeneralistswerelikelytobedominantover

specialistssuchasthemedicalofficers.

Thisstudystartedwiththeaimoffindingcluesforacomparativeresearchonthe

administrativestructuresforpublichealth.Whatithasdemonstratedisthatsimple

technologyalonesuchasmedicineandengineeringwasnotenoughtoexecutepowerand

tointerferewithprivaterights.Somethinglikeaframeofreferencepeculiartothe

countrywasrequiredthere,andthethingsplayingsucharoleinEnglandwerethe

remediesofcommonlawsuchasnuisanceandthecourtleet.Technologywouldbe

capableofbeingtransmittedfromadvancedcountriestotheothersassomethinglike

ユ　む
module.Itmightbepossibletosaythatmodularisationofdiversetechnologyresultedin

producingthemodernglobalisingworld.Thepresentstudy,contrarytoit,discussedthat

theremighthavebeenasortofnativecultureunabletobetransplantedasamoduleto

othersorfromothersanditmighthavebeenamplifiedasacoordinatesystemtothe

globalisingtechnologysimultaneously.

Thisstudy,however,doesnotexplainthemedicalofficersofhealthputundertheLocal

　　ユ
Boardssomuch.Chadwickhadadistrustofsuchofficersifanything,andPublicHealth

ActleftthedispositionofthemedicalofficerstothediscretionofeachLocalBoardunlike

thesurveyorsputcompulsorily(clause40).WemustresearchthesaidJohnSimon's

ideastolearntherolesoftheofficersbecausehewasoneoftheleadingpersonswho

madeeffortstocreateanation-widenetworkofmedicalof且cersthroughfoundingthe

SocietyofMedicalOfficersofHealth.ThefuturechallengeistodiscussSimon'sideas

andtoextendourknowledgeonthesanitaryadministrativestructureinEngland

moreoverthroughthework.

120BenedictAndersonshowedtransmissionoftherevolutionarythoughtfromFrancetotheBolsheviks

as`acenturyofmodulartheorizing.'BenedictAnderson,ImaginedCommunities:Re}lectionsonthe

OriginandSpreadofNationalism(London:Verso,revisededition,2006),156‐157.

121SanitaryReport,404.
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